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CHAPTER 1

THE QUESTION AT HAND

Charles Louis de Secondat, baron de La Brede éa®esquiewas a French political
philosopher, well-known for his theory of separatad powers, otherwise known as the trias
politicas, This separation of the legislative, akae, and judicial functions of government is

implemented in many constitutions worldwide.

It is this Charles Montesquieu that the Montesqumstitute derives its name from.
On Friday the 7 of March 2008 the Montesquieu Institute startsdiist master class,

consisting of a series of seven seminars.

Throughout the seven seminars the European Unigrhwgalighted from the historical,
political, social and economic perspective.

The second seminar, concerning the role of natipadiaments in the decision-making in the
European Union, took place on Friday th& 28 March 2008.

During this seminar Dr. Mr. Philipp Kiiver, ProfessEuropean and Comparative Constitutional
Law at Maastricht University, gave an insight ithe legal relations between the European

Union and the national institutions.

Kiiver was followed by Drs. Tom J.A.M. de Bruijnt, the time of writing the Dutch Permanent
Representative in Brussels, who spoke from firedhexperience on decision-making in
Brussels.

This essay draws into focus aforementioned relatimtween the European Union and National

Institutions.



| believe the current state of the legislative psxin the European Union justifies this essay as

it aims to answer the following central question.

Is the role of the national parliaments further anbed by the Treaty of Lisbon?

The first chapter of this essay will give a morabelrated insight into the question at hand and
will provide a historical overview of legal relatis between the European Union and the national

parliaments.

Moreover, the below listed sub-questions have prdeée of paramount importance in
answering the central question.

The second chapter aims to answer the first subtigue which is:

What is the current role of the national parliamsht

Subsequently the third chapter will answer thedastquestion, which is:

What solutions does the Treaty of Lisbon offeramati parliaments?

These three chapter are followed by the conclusioasn.



CHAPTER 2

WHAT IS THE CURRENT ROLE OF THE EUROPEAN UNION ANDHE NATIONAL PARLIAMENTS?

2.1 Overview

Because yet another war on such an enormous sctie &irst and Second World War was to
be avoided at any and all cost, the founding membkthe European Union decided to link their
futures (Nicoll, Salmon, 2001, p.9). Determinedeé@p a common identifiable enemy (seen in
the Soviet Union) at bay, the six founding memluérthe European Union, Belgium, France
Germany, Italy, Luxemburg and the Netherlands,dkztio pool their sovereignty (Tsoukalis,
2003, p. 7).

Perhaps at that time the European Union was seamesessary evil?

Which ever the case, currently the European Ursanewed as an unique project. It is a mixture
of an intergovernmental and supranational insttuind at the moment is the most complex
international body in the world. Archer (2001) aeguhat the competences of the European
Union now cover all areas of public policy rangingm health and economic policy and to some

extent to the policies of foreign affairs and detep. 42).

Depending on the policy area, at one time the E2aongJnion closely resembles a federation,
while at others it shares the traits of a confeiitmmaAt others still the Union mimics the actions

of an international organization (Norman, 200314).

2.2 Democratic deficit

Popular opinion seems to be that the European Wsuffers from a democratic deficit, meaning

that decisions in the European Union are insuffittyerepresentative of, or accountable to, the
nations and people of Europe (Cini, 2006, p. 360).



What sets European Union apart from other inteonatiorganizations, such as NATO, the UN

or the WTO, which are far less democratic?

The answer to this question seems to be in link ither’'s statement and seems to be that no
other international organization or internatiomahbty affects the daily lives of European citizens
in such an intrinsic manner. Moreover, no sovergigras conferred to any of these

organisations.

In the organization that is the European Uniony dvee sovereignty was yielded by the member
states to the European Union in a process calletégal (Gower, 2002, p.5). The member states
of the European Union were convinced that the bisneff integration, in contrast to co-
operation, outweighed what at first glance seerodibta major disadvantage: a loss of

sovereignty (Nugent, (1999, p. 24).

Though the EU stands for a believe in a commonrdgst is clear that the Union would not
have existed if it had not offered to potential nbemstates the possibility of furthering their
national interests. The EU would not have existéthiad not offered to potential member states

the possibility of furthering their national intete (Nugent, (1999, p. 24).

It is this transferral of powers from the membeattest to the European Union has resulted in a

loss of powers for the national parliaments.
There are two important players in the Community-faaking process.
2.2.1 European Commission
The first significant actor is the European Commoisswhich performs its duties independent of
national governments. Its duties are to represahipaotect the interests of the EU as a whole. It

drafts proposals for new European laws, whichespnts to the European Parliament and the

Council of Ministers. The Commission has the righinitiative, which means that it alone has



the power of drawing up proposals for new Eurofdegislation, which it presents to Parliament
and the Council (http://europa.eu/institutionsficatnm/index_en.htm).
However, the traditional justification of the Conssion’s power, that its autonomy would result

in it being able to better represent the Unionteriests (Norman, 2003, p. 97).

2.2.2 European Parliament

The second mayor factor in Community law-makinthes European Parliament. Initially
consisting of appointed representatives of natipadiaments, it was not until 1979 that
Members of European Parliament were elected byitlzens of the European Union
(http://europa.eu/institutions/inst/parliament/irden.htm). Additionally, it was not until the
Single European Act in 1986 that it was formallgagnized as a parliament (Chalmers,
Hadjiemmanuil, Monti, Tomkins, 2006, p. 111).

Since it was first elected in 1979 the Europeatidaent has gradually transitioned from a body
that was merely consulted into one that — in sooleyareas is a force to be reckoned with as
under the co-decision (http://europa.eu/scadplassgiry/index_en.htm) has equal say with the
Council of Ministers (Bale, 2005, p. 49).

The concepts of democratic deficit and accountsialie often confused with each other. The
concept of accountability is defined as instituidraving to explain what they are doing, having
to make themselves politically liable and havingatke responsibility for what they do.

It is argued that neither the institutions beintjechor held to account, nor the those to whom
they are accountable, need necessarily be denmaratithat these concepts best be kept strictly
apart (Chalmers et al, 2006, pp. 313 — 314).

In the quest for democracy the signing of the yre@&tMaastricht in 1992 (hereinafter
Maastricht) is considered as a serious attemphpwave the democratic nature of the European
Union. It was through Maastricht that the EuropBariiament that the co-decision procedure

was introduced allowing the Parliament to vetodidion in certain areas.
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At the time of Maastricht number of strategies wiateoduced, among which the introduction of
new stakeholders such as the Committee of the Reg®ymbolically, to create the notion of the
democratization process moving forward, the Europ#tézenship was introduced.

2.2.3 National parliaments

At this moment in time the European integration enéiept grinding and more and more
legislation was introduced in an increasing nundfdields. And so the principle of subsidiarity
was introduced, stipulating that in areas were bimthmember states and the European Union
had competences, the Union was only to act if thieabives of the proposed action could not be
achieved by the member statdad it come into force, the Draft Treaty on a Caagon for

Europe would have made national parliaments resiplerfer policing subsidiarity.

Through the Treaty of Amsterdam in 1997 (hereimattéerred to as Amsterdam) the co-
decision procedure was further extended and trarstgal the Parliament veto in more areas.
Although Amsterdam had far more impacts, most intgrdrfor the scope of this essay is that
Amsterdam paid more attention to the role of naigrarliaments (Norman, 2003, pp. 28 — 39).
The Protocol on the role of national parliamentthism European Union was added to
Amsterdam, ensuring that national parliaments woedeive all consultation documents, giving
them time between the announcement of Commissigpogals and these proposals being

placed on the Commission legislative agenda.

Prominent in said protocol is that the contractiecpllthe way in which national Parliaments
scrutinise their governments in relation to theiaties of the Union is a matter for the
particular constitutional organisation and practioé each Member Statehich is indicative of
the fact national parliaments in the European Uhiave a history of participatory democracy
that predates Amsterdam.

Norman (2003) has identified two forms of parlian@ep procedures which have emerged in the

Member States, namely the document-based mode¢handandate-based model (pp. 168 — 70).
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One of these parliamentary procedures is the doetibesed model, which was first adopted by
the United Kingdom, and was derived from the resafta committee, which was established as
early as 1972 (http://www.parliament.uk/documeri/ad/I11.pdf).

This example of out of the box thinking was latsed by other national parliaments, among
which the Dutch national parliament, the documeadea approach is an evaluation of EU-
documents at the early stages of the decision-rggkiocedure, in order to ascertain which
documents require further consideration. Frequanhityaccompanied by a scrutiny reserve
prohibiting Ministers from agreeing to proposalghe Council of Ministers until parliamentary

scrutiny has been completed.

Chalmers (2006) argues that numerous difficulteagehemerged as well (p. 170).

Among these Chalmers has established that natj@mvarnments pass on proposals too late or
pass on insufficient information about proposalsother issue established by Chalmers is that
the interest of national parliaments is highly ahfe. It is this lack of interest that amazes me,

especially against the background of the perceivesi of sovereignty.

Nonetheless, this lack of interest is a realityeicin the Netherlands, there is no general scrutiny
reserve in the scrutiny system of the Senate oN#tberlands. The European Affairs Committee
considers all EU-proposals that are sent to that®dry the Netherlands’s government. The
European Affairs Committee may decide to referappsal to further examination in a sectoral
committee, who can ask questions to the governoreatiopt an opinion on the proposals
(http://www.cosac.eu).

It is interesting to see that even though natipaaliament have a history of in one way or the
other scrutinizing EU-proposals, that at preseatddmocracy of the Community law-making
process continues to be criticized. Concerns asedabout the quality of the representative
democracy, focussing on the extent to which lawingkn the European Union undermines
parliamentary democracy (Chalmers et al, 200616).

This is recognized in the Laeken Declaration asrésses the need to examine the role of
national parliaments in the European integratiacess.
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CHAPTER 3

WHAT SOLUTIONS DOES THE TREATY OF LISBON OFFER?

3.1 Draft Treaty on a Constitution for Europe

It was the Laeken Declaration that led to the EeampConvention on the Future of Europe.
Consisting of 105 members, with Valéry Giscard thiigy as president, the Convention was
given a number of questions to answer, among whielguestion of how to include the national

parliaments in the European Union (Norman, 2003 9.

Seemingly in a similar manner as the founding fistloé the European Union, Giscard stated that
none of us — not even the largest of us — woule iz power to take on the giants of the world
(Norman, 2003, pp. 11 — 12), perhaps fearing thmBuropean integration process was losing

momentum and therefore referring to a common en&nmowyn as today’s upcoming economies.

The European integration process did lose its méuneas since then the Draft Treaty on a
Constitution for Europe (hereinafter Constitutitias been subjected to the scrutiny of the

European citizen and has been rejected by the Cardhiihe French.

3.2 Treaty of Lisbon

Nonetheless, after a two year period of reflecti@Treaty of Lisbon (hereinafter referred to as
Lisbon) has been approved by the leaders of theéviber states of the European Union
(http://edition.cnn.com).

At the moment it seems as if Lisbon will fair bettiean the rejected Constitution as majority of

both MEPs and national parliamentarians believeltieaty of Lisbon will enhance the role of

national parliaments in EU decision making (httpwiv.euractiv.com).
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Does this justify the conclusion that Lisbon iseoff better solutions to the accountability issues
and democratic deficit of the European Parliam€&@f it be concluded that Lisbon offers an
acceptable compromise for the loss of sovereigatggived by national parliaments? Do
European citizens perceive Lisbon as a bettematee to the Constitution? The first question
answered is whether or not the issues of the jcatidn or legitimacy of the Commission’s

powers is tackled under Lisbon.

3.3 Improvement Treaty of Lisbon over Draft Treatya Constitution for Europe?

In no way can it be concluded, simply because lnsbat a further stage of ratification, that
European citizens, and particularly the Dutch dredRrench, perceive Lisbon to be a better
alternative. Other than perhaps through surveyspaiuthrough referenda, they were not
consulted. The issue at hand is that only one mesthee, namely Ireland, will hold a binding
public referendum on the matter, as is requirethbycountry's constitution and all other
member states will the treaty’s final text throygrliamentary means of their choice

(http://www.euractiv.com).

Evidently the powers that be are convinced thabduisis a necessity. Obviously they are of the
opinion that through Lisbon national parliament have a greater say in European affairs

(http://europa.eu/lisbon_treaty/fag/index_en.htm).

Giscard is of the opinion that Treaty of Lisborthe same as the rejected Constitution Giscard

and that only the format has been changed to aefgdenda (http://www.indemgroup.eu).

But questions remain whether or not Lisbon clebdy a clear added value over the Constitution
in respect to the accountability issues and denicateficit of the European Parliament and
whether or not is offers an acceptable compronuséhe loss of sovereignty perceived by

national parliaments?
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3.3.1 Improvement European Commission under thatyef Lisbon?

According to this provision of participatory demacy “one million citizens who are nationals
of a significant number of member states” can gptin the European Commission to submit a
proposal on a matter that falls within its are@@ihpetence. The Commission would not have to

follow this request, but considerable public presswould be expected in such a case.

Concerning the legitimacy of the Commission powirsan be concluded that Lisbon does not
add value on this matter. Lisbon adds a provisioparticipatory democracy, meaning that one
million citizens who are nationals of a significamtmber of member states call upon the
European Commission to submit a proposal on ar iggt falls within its area of competence.
The Commission however, like under the rejectedsBiution, does not have to follow this
request, but considerable public pressure coukekpected in such a case
(http://www.shop.ceps.eu/).

3.3.2 Improvement European Parliament under thatyaf Lisbon?

Lisbon brings no surprises for the European Padiamare made Under Lisbon, just like under
the Constitution, qualified majority voting and deeision will become the main legislative

procedure. (http://www.shop.ceps.eu/).

3.3.3 Improvement national parliaments under theaty of Lisbon?

Lisbon provides for a new article on national arients, namely article 8c TEU, which
highlights the role of national parliaments in @@mmunity law-making process and makes
reference to the Protocol on the Application of Bmmciples of Subsidiarity and Proportionality,
which was already annexed to the CT. This anndxdes several provisions that grant national
parliaments the power to kick off a procedure fauhbsidiarity check. This procedure has been
strengthened in Lisbon in comparison to the Cautstib, the so called orange card procedure.

15



This orange card procedure means that if 1/3 abnailt parliaments claim that a particular
legislative initiative of the Commission is in bobathe principle of subsidiarity, they can
demand that the Commission abandon the projetttelCommission nonetheless decides to still
proceed, the initiative can be blocked either b%58 member states in the Council or 50% of
the votes cast in the European Parliament. Potigraigowerful instrument, its effectiveness
will largely depend on the capability of nationakiaments to coordinate their actions within
the foreseen deadline of eight weeks. Concernalsoeraised that national parliaments will too
strongly focus on EU-proposals, instead of parétim in the European decision-making
process. At present many member states, parliarsgitsil to efficiently control their
respective government in the Council and do ndigently stimulate public debate on policy
options at the national level (http://www.shop.cep§.

| am of the opinion that this situation is a impeawent of the situation as it is now and a

improvement of the situation created if the Consith had come into force.

16



CONCLUSIONS

Although the European Parliament is directly elécmce 1979, granting it legitimacy, or in

other words made it representational, it did nokenaaccountable.

Accountability aside, having the European Parlianedected did in no way tackle the issue of
the democratic deficit contributed to it and whiks always at one time or another been

experienced by citizens throughout the Europearini

From 1986 onwards the European Parliament expe&eadransition the from a paper tiger to a
force to be reckoned with. Somewhat addressingéneocratic deficit even further, in my
opinion it steered the Parliament on a direct swlh course with national parliaments. And now

national parliaments feel the European Parliamedetmines their sovereignty.

National parliament expect Treaty of Lisbon to ajpathis.

Is the role of the national parliaments further anbed by the Treaty of Lisbon?

Keeping in mind the above analysis, the Treatyisban, with respect to all the issues drawn
into focus in this essay, seems to be a furtheamedment the role of the national parliaments.
However, national parliaments should keep thinkingof the box and continue to participate in

the project that is the European Union.
My opinion is that no treaty, no provision, rulather regulation can truly tackle the issue of the

democratic deficit of the European Parliament dragrce the role of national parliament. Only

active participation can bring this about.

17



BIBLIOGRAPHY

LITERATURE

Archer, C. (2001)lnternational OrganizationsLondon, Routledge

Bale, T. (2005)European Politics: a comparative introductiddoundmills, Palgrave

Macmillan

Chalmers, D., Hadjiemmanuil C., Monti, G., TomkiAs,(2006),European Law

Cambridge, Cambridge University Press

Cini, M., European Politicg2" ed.). New York, Oxford University Press

Gower, J. (2002)The European Union Handbookhicago, Fitzroy Dearborn Publishers

Nicoll, W. & Salmon, T. (2001)Understanding the European Unidassex: Pearson
Educated Limited

Norman, P. (2003)The Accidental ConstitutiomBrussels, Eurocomment

Nugent, N. (ed.) (1999Y.he Government and Politics of the European Union

Hampshire: The Macmillan Press LTD

Tsoukalis, L. (2003)What kind of Europe®xford: Oxford United Press

18



WEBSITES

http://edition.cnn.com/2007/WORLD/europe/12/13/@aaty/index.html

http://www.euractiv.com/en/future-eu/national-pamniients-greatest-winners-lisbon-

treaty-meps/article-168884

http://europa.eu/institutions/inst/comm/index emht

http://europa.eu/institutions/inst/parliament/inder.htm

http://europa.eu/lisbon treaty/fag/index en.htm#1

http://europa.eu/lisbon treaty/fag/index en.htm#3

http://europa.eu/lisbon treaty/fag/index en.htm#5

http://europa.eu/scadplus/glossary/codecision plwee en.htm

http://europa.eu/scadplus/glossary/initiative rigmt.htm

http://www.indemgroup.eu/fileadmin/user upload/gdocs/Research publication/From
EU_Constitution_to_Lisbon_Treaty april_2008.pdf

http://www.parliament.uk/documents/upload/I11.pdf

http://www shop.ceps.eu/downfree.php?item id=1568

http://64.233.183.104/search?g=cache:8NecU5VmxUkdrwosac.eu/en/info/scrutiny/s

crutiny/documentbased/+document-

based+scrutiny+netherlands&hl=nl&ct=clnk&cd=1&gl=nl

19



TREATIES

Protocol on the role of national parliaments in Bugopean Union

http://eur-lex.europa.eu/LexUriServ/LexUriServ.dn20J:C:2004:310:0204:0206:EN:PDF

* Treaty of Amsterdam

http://eur-lex.europa.eu/en/treaties/dat/11997 D/h1®97D.html

* Treaty of Lisbon

http://eur-lex.europa.eu/JOHtmI.do?uri=0J:C:200%:3®M:en:HTML

» Treaty of Maastricht

http://eur-lex.europa.eu/en/treaties/dat/11992M/birH92M.html

* Treaty establishing a Constitution for Europe

http://europa.eu.int/eur-lex/lex/JOHtmMI.do?uri=0.2@04:310: SOM:EN:HTML

» Protocol on the Application of the Principles ofsSidiarity and Proportionality

http://europa.eu.int/eur-lex/lex/LexUriServ/sitek@?004/c_310/c_31020041216en02070209.pdf

20



In the infancy of societies, the chiefs of state shape its institution

later the institutions shape the chiefs of state

Charles Louis de Secondat, baron de La Brede ktotgesquieu
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